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DESMA USA TERMS AND CONDITIONS OF SALE 
 

Section 1. Applicability. DESMA USA, Inc., a Delaware corporation (“DESMA”) offers to sell rubber injection molding machines, 
Wickert pressing systems, and support equipment (“Equipment”), rubber injection molds, cold runner systems, and other 
tooling (“Tooling”) and/or services (collectively, “Products”) to the purchaser (“Purchaser”) referenced in the 
accompanying quote (the “Quote”), on the following terms and conditions (the “Terms”). Purchaser’s acceptance of this 
offer is expressly limited to the Quote and these Terms, and DESMA hereby expressly rejects Purchaser’s inclusion of any 
different or additional terms or conditions in any written or oral communication, whether in a purchase order, order 
confirmation, or otherwise. If DESMA accepts an offer of Purchaser to purchase Products, then DESMA’s acceptance is 
expressly conditioned on Purchaser’s assent to these Terms. Notwithstanding anything herein to the contrary, if a written 
contract signed by both parties is in existence covering the sale of goods or services (a “Master Agreement”), then the 
Master Agreement shall prevail to the extent of any inconsistency with these Terms. 

 
Section 2. Price.   

a. Purchaser agrees to purchase the Products from DESMA at the prices (the “Price”) set forth in the Quote. Unless 
otherwise stated in the Quote, the Price does not include sales, use, and excise taxes, and any other similar taxes, duties, 
and charges of any kind imposed by any governmental authority on any amounts payable by Purchaser. Purchaser shall 
be responsible for all such charges, costs, and taxes. Additionally, DESMA may charge Purchaser a surcharge or fee for 
any applicable tariffs, duties, excise taxes and other similar taxes/fees imposed or incurred on DESMA or its affiliates in 
connection with importing the Equipment into the United States. If not included in the invoice, such taxes, duties, or 
tariffs may be invoiced later. The Price included in the Quote may be withdrawn or changed at any time prior to the 
acceptance of Purchaser’s order by DESMA and will not be effective for more than thirty (30) days from the date of the 
Quote. Unless otherwise stated in the Quote, the Price is in US Dollars based on the exchange rate of the date of the 
Quote. Prices to Canada and Mexico are quoted at the respective port of entry for that country.  
 

b. Unless otherwise stated in the Quote, the Price for Equipment which is internationally produced equipment are quoted 
EXW DESMA factory (Fridingen Germany, Ahmedabad India, Landau Germany, or Hebron KY USA depending on specific 
Equipment or Tooling offered). Pricing for packing, insurance, and freight is not included in the quoted Price for the 
Equipment, and will be quoted separately if offered by DESMA, and may require a separate purchase order from 
Purchaser depending on the circumstances. Risk of loss for Equipment passes to Purchaser upon delivery of the 
Equipment to the delivery location identified in the Quote.  
 

c. As collateral security for the payment of the Price for the Equipment, Purchaser hereby grants to DESMA a lien on and 
security interest in and to all of the right, title, and interest of Purchaser in, to, and under the Equipment, wherever 
located, and whether now existing or hereafter arising or acquired from time to time, and in all accessions thereto and 
replacements or modifications thereof, as well as all proceeds (including insurance proceeds) of the foregoing. Purchaser 
agrees to sign any documents necessary to effectuate this paragraph. 

 
Section 3. Payment. Unless otherwise set forth in the Quote, Purchaser shall pay DESMA all invoiced amounts due within thirty (30) 

days after the date of the applicable invoice. Purchaser shall pay interest on all late payments at the lesser of the rate of 
ten percent (10%) per month or the highest rate permissible under applicable law. Purchaser shall reimburse DESMA for 
all costs incurred in collecting any late payments, including, without limitation, attorneys’ fees. In addition to all other 
remedies available under these Terms or at law (which DESMA does not waive by the exercise of any rights hereunder), 
DESMA shall be entitled to suspend the delivery of any Products if Purchaser fails to pay any amounts when due 
hereunder and such failure continues for ten (10) days following written notice thereof. 

 
Section 4. Limited Warranty. 

a. DESMA warrants the Equipment and Tooling in this offer to be free of defects in material and workmanship under normal 
use and service for the periods of time set forth in this Section 4 (the “Limited Warranty”). For Equipment, the Limited 
Warranty only applies to rubber injection molding machines, presses and supporting automation designed and built by 
DESMA or Wickert. For Tooling, the Limited Warranty only applies to injection molds, cold runner systems, and molded 
article load / unload tooling supplied by DESMA.  

 
b. The warranty period (the “Warranty Period”) begins on the earlier to occur of the date of acceptance of the Equipment 

or Tooling by Purchaser or sixty (60) days after delivery to the applicable delivery point described in Section 2(b), and 
continues for the time periods set forth in this Section 4(b). Except as otherwise stated in the Quote, Warranty Periods 
are as follows:  Equipment covered by this Limited Warranty is warranted for a period of twelve (12) months from the 
beginning of the Warranty Period. Molds covered by this Limited Warranty are warranted for a period of three (3) 
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months from the beginning of the Warranty Period. Cold runner systems and other Tooling is warranted for a period of 
six (6) months from the beginning of the Warranty Period. Wearing parts, including screws, barrels, and injection piston 
have a ninety (90) day warranty from the beginning of the Warranty Period. 
 

c. Subject to the terms of this Section 4, DESMA will repair or replace any Equipment or Tooling covered by this Limited 
Warranty, at no cost to Purchaser for any material or parts used. All claims under the Limited Warranty must be 
submitted in writing and received by DESMA within the applicable Warranty Period and within thirty (30) days of the date 
of Purchaser’s detection of the alleged defect. Failure to give written notice of any claim within the timeframe under this 
Section 4(c) will constitute a waiver of the Limited Warranty with respect to that claim. Replacement parts will be 
warranted for the remainder of the Warranty Period or the manufacturer’s standard written warranty for such 
replacement parts, whichever is longer. All freight charges on warranty parts will be the responsibility of the Purchaser. 
DESMA will only perform repairs or replacements covered by this Limited Warranty during regular working hours, in 
accordance with DESMA’s normal, non-emergency services practices. Purchaser agrees that it will provide all necessary 
access and assistance to DESMA in effecting the chosen remedy. 
 

d. The Limited Warranty will not apply to Equipment & Tooling (i) which has not been installed, maintained, and operated 
under proper conditions by competent, adequately trained personnel, or (ii) which has been subject to abuse, misuse, 
accident, neglect or unauthorized alteration, repair, or installation. Products provided by any person or entity besides 
DESMA as well as services and normal wear and tear for Equipment & Tooling, are not covered by the Limited Warranty. 
DESMA will make the final determination, at its reasonable discretion, as to the existence and cause of any alleged 
defects. Notwithstanding the foregoing, DESMA does not warrant used Equipment, which is sold on an as is basis. 

 
e. THE REMEDIES SET FORTH IN THIS SECTION 4 SETS FORTH THE PURCHASER’S SOLE AND EXCLUSIVE REMEDY AND 

DESMA’S ENTIRE LIABILITY FOR ANY BREACH OF THE LIMITED WARRANTY SET FORTH IN THIS SECTION 4. EXCEPT FOR THE 
EXPRESS WARRANTIES SET FORTH IN THIS SECTION 4, DESMA MAKES NO EXPRESS OR IMPLIED WARRANTY WHATSOEVER 
WITH RESPECT TO THE PRODUCTS, INCLUDING ANY (i) WARRANTY OF MERCHANTABILITY; (ii) WARRANTY OF FITNESS 
FOR A PARTICULAR PURPOSE, OR (iii) WARRANTY AGAINST INFRINGEMENT AGAINST INTELLECTUAL PROPERTY RIGHTS OF 
A THIRD PARTY; WHETHER ARISING BY LAW, COURSE OF DEALING, COURSE OF PERFORMANCE, USAGE OF TRADE, OR 
OTHERWISE. ANY PERFORMANCE SPECIFICATIONS AND/OR PRODUCTION ESTIMATES PROVIDED TO PURCHASER 
(WHETHER VERBALLY OR IN WRITING) ARE ESTIMATES ONLY, AND ARE NOT WARRANTIES OR GUARANTIES OF 
PERFORMANCE. 
 

f. All Equipment and Tooling (including the offering of the Limited Warranty) is sold in reliance on Purchaser’s agreement 
and covenant that it will be operated only when properly functioning safety and protective devices are being used, 
regardless of whether such Equipment and Tooling has been shown to Purchaser (in person or in photographs, videos, 
brochures, or otherwise) with safety devices removed to provide better visual representation. If specified in writing at 
time of order, DESMA warrants that new machines are designed and constructed to meet or exceed the most recent 
version of EU Machinery Directive 2006/42/EC, Annex II 1.A and bear the CE certification mark. If compliance to 
additional specifications is required based on local government or Purchaser specific requirements, this must be 
discussed in advance between DESMA and Purchaser and explicitly stated in the Quote. 
 

Section 5. Indemnification. If Equipment is sold hereunder, Purchaser assumes all risk, insurable interest and liability for physical 
loss, damage or injury to persons or property of Purchaser or others, arising out of the use or possession of Equipment, 
prior to title passing to Purchaser and thereafter. Purchaser agrees to indemnify and hold DESMA harmless from any and 
all claims or liabilities asserted against DESMA, its affiliates, or any of their respective personnel, in connection with the 
use or possession of Equipment by Purchaser, its affiliates, or their customers or end-users. 
 

Section 6. LIMITATION ON LIABILITY. 
a. IN NO EVENT SHALL DESMA OR ANY OF ITS AFFILIATES BE LIABLE FOR CONSEQUENTIAL, INDIRECT, INCIDENTAL, 

SPECIAL, EXEMPLARY, PUNITIVE, OR ENHANCED DAMAGES, LOST PROFITS OR REVENUES OR DIMINUTION IN VALUE, 
ARISING OUT OF OR RELATING TO THESE TERMS, REGARDLESS OF (A) WHETHER SUCH DAMAGES WERE FORESEEABLE, 
(B) WHETHER DESMA WAS ADVISED OF THE POSSIBILITY OF SUCH DAMAGES, AND (C) THE LEGAL OR EQUITABLE 
THEORY (CONTRACT, TORT OF OTHERWISE) UPON WHICH THE CLAIM IS BASED. 

b. DESMA’S AGGREGATE LIABILITY ARISING OUT OF OR RELATED TO THESE TERMS, WHETHER ARISING OUT OF OR 
RELATED TO BREACH OF CONTRACT, TORT (INCLUDING NEGLIGENCE) OR OTHERWISE, SHALL NOT EXCEED THE TOTAL 
OF THE AMOUNTS PAID TO DESMA PURSUANT TO THE QUOTE AND THESE TERMS IN THE TWELVE (12) MONTH PERIOD 
PRECEDING THE EVENT GIVING RISE TO THE CLAIM FOR SUCH ORDER. 
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Section 7. Change Orders. If the technical content of the Equipment order changes at the direction of Purchaser more than three (3) 
weeks following order receipt by DESMA, change order costs (including any changes in the Price or other fees listed under 
Section 1) will be incurred and billed to the Purchaser along with the costs of the change order itself. 
 

Section 8. Cancellation. If Purchaser cancels an order, Purchaser will promptly (but in no event more than thirty (30) days from the 
date of cancellation) reimburse DESMA for all costs incurred through the date of cancellation for design, engineering 
purchased components, materials, manufacturing, and special tooling. 
 

Section 9. Delivery Dates. DESMA will not be liable for any delays in shipment or delivery outside of DESMA’s reasonable control. All 
estimated delivery dates provided by DESMA assume that all relevant and required technical information (drawings, 3D 
models, special documentation, or special components), if applicable, are received from Purchaser in accordance with the 
schedule specified by DESMA. 
 

Section 10. Intellectual Property Rights. DESMA shall be the sole and exclusive owner of all right and title in and to all designs, 
engineering details and other data pertaining to the Equipment designed in connection with any order by Purchaser, and 
to all rights of discovery, invention or patent rights arising out of the Equipment designed for and/or services performed 
for Purchaser (collectively, the “Intellectual Property”). Purchaser agrees it will not, and shall cause its affiliates not to, 
assert any claim or rights to such Intellectual Property. DESMA hereby grants Purchaser and the subsequent owners of 
the equipment a limited, royalty-free, non-transferable (except as provide herein), non-sublicensable license to use such 
Intellectual Property to the extent incorporated in, combined with or otherwise necessary for use of the Products. Any 
prints, brochures, drawings, 3D models, or other information furnished to Purchaser by DESMA are intended solely for 
confidential use by Purchaser, shall remain the sole property of DESMA, and may only be used or disclosed by Purchaser 
in connection with the use of the Products; provided, that, such information shall not be used or disclosed by Purchaser in 
any manner that may be to the detriment of DESMA’s competitive position in the marketplace. Purchaser and its 
licensors are, and shall remain, the sole and exclusive owner of all right, title, and interest in and to all documents, data, 
know-how, methodologies, software, and other materials provided to DESMA by Purchaser (the “Purchaser Materials”). 
DESMA shall have no right or license to use any Purchaser Materials except in connection with the Products purchased 
under these Terms. All other rights in and to the Purchaser Materials are expressly reserved by Purchaser. 
 

Section 11. Confidentiality. All non-public, confidential, or proprietary information of DESMA, including but not limited to 
specifications, samples, patterns, designs, plans, drawings, documents, data, business operations, customer lists, pricing 
discounts, or rebates, disclosed by DESMA to Purchaser, whether disclosed orally or disclosed or accessed in written, 
electronic, or other form or media, and whether or not marked, designated, or otherwise identified as “confidential” in 
connection with these Terms is confidential, solely for the use of performing under these Terms and may not be disclosed 
or copied unless authorized in advance by DESMA in writing. Upon DESMA’s request, Purchaser shall promptly return all 
documents and other materials received from DESMA. DESMA shall be entitled to injunctive relief for any violation of this 
Section. This Section does not apply to information that is: (a) in the public domain; (b) known to Purchaser at the time of 
disclosure; or (c) rightfully obtained by Purchaser on a non-confidential basis from a third party. The Price, Quote, and 
these Terms shall be considered confidential information. 
 

Section 12. Force Majeure. Except for any payment obligations, neither party will be liable for any delay in performance under 
these Terms due to labor strikes, accident, fire, explosion, earthquake, storm, flood or other weather event, unavailability 
of necessary utilities or raw materials, war, insurrection, riot, pandemic, act of God or the public enemy, or any 
subsequently enacted law, act, order proclamation, decree, regulation, ordinance, or instruction of Government or other 
public authorities, or judgments or decree of a court of competent jurisdiction (not arising out of breach by such of this 
Agreement) or any other event beyond the reasonable control of the party whose performance is to be excused. DESMA 
agrees to notify Purchaser immediately upon the occurrence of any such event including notice to Purchaser of any delay 
and/or interruption of DESMA’s obligations in these Terms. 
 

Section 13. Entire Agreement. This Quote and the Terms constitutes the sole and entire agreement of the parties with respect to the 
subject matter contained herein, and supersedes all prior and contemporaneous understandings and agreements, both 
written and oral, with respect to such subject matter. 
 

Section 14. Assignment. Purchaser may not assign, transfer, or delegate any or all of its rights or obligations under these Terms 
without the prior written consent of DESMA. No assignment shall relieve the assigning party of any of its obligations 
hereunder. Any attempted assignment, transfer, or other conveyance in violation of the foregoing shall be null and void. 
These Terms shall be binding upon and shall inure to the benefit of the parties hereto and their respective successors and 
permitted assigns. 
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Section 15. Resale. Purchaser, if it resells Equipment, will obtain the consent of the user(s) to be bound hereby and if Purchaser fails 
to do so, it will indemnify DESMA against any loss arising therefrom. 
 

Section 16. Governing Law. The Quote and these Terms shall be governed by and construed in accordance with the internal laws of 
the State of Kentucky without giving effect to any choice or conflict of law provision or rule (whether of Kentucky or any 
other jurisdiction) that would cause the application of laws of any jurisdiction other than those of the State of Kentucky. 
Any legal suit, action, or proceeding arising out of or related to the Quote, Terms, or the Products provided hereunder 
shall be instituted exclusively in the federal courts of the United States or the courts of Kentucky in each case located in 
the city of Hebron and county of Boone, and each party irrevocably submits to the exclusive jurisdiction of such courts in 
any such suit, action or proceeding. Purchaser and DESMA irrevocably and unconditionally waive any right it may have to 
a trial by jury in respect of any legal action arising out of or relating to these Terms or the transactions contemplated 
hereby. 
 

Section 17. Amendments. No modification of these Terms will be binding upon DESMA unless in writing and signed by an authorized 
officer of DESMA. 

 
 


